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UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C

on the 7th day of June, 1994 '

DAVID R H NSON
Admi ni strator, o _
Federal Aviation Adm nistration,

Conpl ai nant,

Dockets SE-13596 and
V. SE- 13597

JAVES RONALD W ELAND and
CARCLE ANN PERRY,

Respondents.

CPI NI ON AND ORDER

Respondents have appealed fromthe oral initial decision
i ssued by Chief Admnistrative Law Judge WIlliam E. Fower, Jr.,
at the conclusion of a two-day evidentiary hearing held in these
consol i dated emergency proceedings on April 26 and 28, 1994.'In

that decision, the |aw judge affirmed energency orders revoking

"Attached is an excerpt from the hearing transcript
containing the oral initial decision.
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both respondents airline transport pilot (ATP) certificates
based on their alleged violations of 14 C.F. R 91.13(a) and
121.535(f) [careless or reckless operation]; 91.167(a) and
121.639 [operation without sufficient fuel to fly to intended
destination then to alternate airport and 45 mnutes thereafter];
and 121.315(c) [failure to follow approved cockpit check
procedures, specifically, failure to insure appropriate fuel on
board ] . In addition, respondent Weland was charged with
violating 91.103 [failure of pilot-in-command to becone famliar
with fuel requirenments for the flight]; 91.183(c) [failure of
pilot-in-command to report by radio information relating to the
safety of flight]; and 121.557(c) [failure of pilot-in-conmmand
exercising energency authority to keep air traffic control (ATC)
fully informed of the progress of the flight].”

For the reasons discussed bel ow, we grant respondents’
appeals. The initial decision is reversed insofar as it affirns
violations of sections 91.183(c) and 121.557(c) agai nst
respondent Weland, and on the issue of sanction. W affirmthe
remai nder of the violations charged against respondents but, in
l'i ght of respondents' tinely filing of reports under the Aviation
Saf ety Reporting Program (ASRP), hold that they are entitled to
imunity from sanction under that program

The facts in this case are largely undisputed. On February
22 1994, respondent Weland served as pilot-in-comand and

respondent Perry as first officer of USAir flight 565, a

‘These regul ations are reproduced in the appendix.
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passenger-carrying flight which departed from Washi ngton Nati onal
Airport, Washington, D.C. (National), with -an intended
destination of Logan International Airport in Boston
Massachusetts. The aircraft was scheduled to be refueled before
departing from National but, for reasons not fully explained in
the record, it was not.’Accordingly, although the flight plan
i ndi cated that the flight should have had 14,500 pounds of fuel
on board, it left the gate with only 6,400 pounds. This was
insufficient fuel to nmeet the requirenents of sections 91.167(a)
and 121.639, and respondents admit as much.’ Respondents al so
concede that they overlooked the first itemon the before-start
checklist ("fuel") , and thus inplicitly admt that they failed to
foll ow approved cockpit check procedures, in violation of section
121.315(c).

Some 25 mnutes after departure from National, upon reaching
their cruising altitude at 33,000 feet, captain Weland noticed
the |ow fuel gauge readings and inmediately questioned first
officer Perry and perfornmed a test of the fuel gauges in an
attenpt to verify that they had obtained fuel at National as

pl anned. However, it quickly became clear to both respondents

‘The record indicates that the aircraft, operated by the
same flight crew, arrived at National l|ater than scheduled due to
del ays on the previous leg of the flight, and was on the ground
for only a short tine before departing for Boston.

‘Even though, as respondents point out, this mght have
been sufficient fuel to reach Boston, the cited regul ations
reguire enough fuel to fly to the airport of intended |anding,
andtoan alternate airport andfor an additional 45 m nutes
thereafter. Respondents do not claimthat they took off wth
enough fuel to acconplish all of this.
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that the flight had not in fact been refuel ed as expected.
Respondent Wel and thereupon instructed respondent Perry -- who,
as the non-flying pilot on that |leg, was responsible for
communi cating with ATC -- to declare an energency and informthe
controller then handling their flight that they would have to
land at LaGuardia Airport in New York.® That controller, and
the controllers who subsequently handled respondents* flight
during their descent and |anding, responded to the declared
enmergency by expediting the flight's descent and giving it
priority handling.

When ATC first inquired as to the nature of respondents’
energency, respondent Weland instructed respondent Perry ‘to
state that they were losing oil pressure in one of their engines.
When asked to repeat the nature of the emergency a short tine
later, respondent Weland told Perry to state that they had | ost
power in their right engine. 1In response to the controllers’
subsequent requests for the amount of fuel remaining on board (a
standard inquiry whenever an energency is declared) , respondent
Weland told respondent Perry to say they had 6,000 pounds.
Respondent Weland could give no clear explanation for why he

told first officer Perry to misrepresent the nature of the

*Respondent W el and expl ained that he chose LaGuardia
because he aIreadK had the airport in sight and, due to havin
made regular flights into that airport, was nost famliar wt
| andi ng procedures there. The Adm nistrator argues that he
shoul d have | anded at Kennedy Airport, as it was not in a heavily
congested location |ike LaGuardia. However, we cannot find fault
with respondent's stated reason for landing at LaCGuardia and, in
view of the Admnistrator's failure to prove that safety was
conmprom sed by that choice, we decline to second-guess It.
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energency, except to say that he was "stunned" at the discovery
that they had not been refueled, and he sinply had his first
officer tell ATC whatever he thought would assure the flight of
the nost expeditious handling possible. He also stated that the
ATC requests for information were "becom ng distractive" and
i ndicated a concern that, if he told ATC that | ow fuel was the
cause of his emergency, requests for the nunber of m nutes
remaining in fuel mght have become nore frequent. The flight
| anded at LaGuardia some 15 mnutes after the energency was
declared, with 1,200-2,000 pounds of fuel on board.’

In retrospect, respondent Weland admtted that he made a
m stake in not disclosing the true basis for his declaration of
an energency, but enphasized that at the tinme he was conpletely

focused on getting the aircraft on the ground as quickly as

possi bl e.

*The Administrator introduced testimony from several USAir
mechani cs who inspected the aircraft upon its arrival, and who
indi cated that the fuel gauges showed approximtely 1,200-1, 250
pounds of fuel before additional fuel was expended in testing the
engine. On the other hand, respondents introduced testinony
tending to show that, based on the anobunt of fuel added the next
day to achieve a fuel load of 17,000 pounds, the aircraft nust.
have had at |east 2,000 pounds prior to that refueling. V& think
the law judge's finding that the aircraft |landed with only 1,250
pounds of fuel represents a credibility finding in favor of the
mechani cs eyewi tness testinony as to the fuel gauge readings.

W will not disturb that finding. Nonet hel ess, we recogni ze
that, if the fuel indicators were inaccurate (a condition
apparently not uncommon in the DC-9 at |ower fuel levels) , the
respondents’ explanation of the fuel on board mght also be
correct.

In any event, the difference is not relevant to the
regul ations at issue in this case.
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Al t hough the conplaints contain no allegations pertaining to
events which occurred after the aircraft |anded, we note that
respondent Weland initially indicated to USAir personnel on the
ground that oil pressure/engine trouble was the cause of the
emergency landing and that he made an entry in the aircraft
| ogbook stating the same. However, the actual cause of the
emergency | anding soon becane apparent to the nmechanics, and
respondent Wel and corrected the |ogbook entry within half an
hour to reflect that the |anding was due to |ow fuel.

Bot h respondents accepted 60-day suspensions inposed by
their enployer, and have indicated a willingness throughout this
proceeding to accept responsibility for their failure to insure
that the appropriate amount of fuel was on board the flight.

They have maintained, however, that their msstatements to ATC
regarding the basis for the energency had no inpact on the manner
in which it was handled, or on the safety of the flight, and
should not play a part in determning the sanction in this case.
The Administrator's investigating inspector conceded at the
hearing that the recommended sanction for a case involving fuel

m smanagenent or exhaustion would be a 30 to 150-day suspension.
Thus, the primary issue in this appeal is whether revocation is
warranted for respondents’ violations in this case. W agree

with respondents that it is not.’

"W note that the law judge -- although he felt bound by

our decision in Admnistrator v-. Mizquiz, 2 NISB 1474 (1975) to
affirmthe revocations because, in his view, the Adm nistrator

had proven all of the allegations in the conplaint -- expressed
(conti nued.

-)
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Al t hough we do not condone respondents’ msstatenents to
ATC, we are unable to conclude that those statements violated any
of the regulations cited by the Adninistrator in this case.’
Specifically, we find no violation of sections 91.13(a) or
121.535(f), which prohibit careless or reckless operation so as
to endanger people or property. In spite of the Admnistrator’s
claimthat "the potential for disaster was drastically increased”
because of respondents' m srepresentation of the nature of their
energency (Reply Br. at 20-21) , the record does not support this
assertion. Indeed, the controller who was handling respondents*
aircraft when they first declared the emergency made clear that
he woul d have handled the flight the same way regardl ess of
whet her the grounds for the emergency had been stated as |ow fuel
or engine failure.

The flight was cleared by a series of controllers to descend
rapidly, and it |anded at LaGuardia wthout significant delay
within 15 ninutes of having declared an energency. The
Adm nistrator presented testinony indicating that, if requested
by the pilot, the descent to LaGuardia could have been expedited
even nore, and the aircraft could have been given “full priority”
to land ahead of other aircraft that mght be in front of it. It

was conceded, however, that such priority did not appear to be

. (..continued)

his personal feeling that the sanction in this case should be
sonmet hing | ess than revocati on.

"This is not to say that respondents’ untruthful ness M ght
not inplicate other regulatory provisions not cited here.
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necessary in this case as there was sufficient spacing between
respondents' flight and the only aircraft which | anded ahead of
t hem In sum because the Administrator failed to prove that
ATC s handling of this flight would have been significantly
different if it had known that the cause of the emergency was | ow
fuel rather than engine failure, he failed to prove that any
potential endangernent associated with this incident was
attributable to or augnented by those nisstatenents.’

Nor can we agree with the Adm nistrator's position that the
m scharacterizations of the nature of the emergency ran afoul of
sections 91.183(c) (requiring the pilot-in-comand of an IFR
flight to report by radio “[a]lny other infornmation relating to
the safety of flight"), or 121.557(c) (requiring a pilot-in-
command exerci sing emergency authority to keep ATC “fully
i nformed of the progress of the flight”).

Respondents’ expert noted that section 91.183(c) does not
require reporting of information affecting the safety of the

reporting pilot's flight, but rather refers only to the safety of

Thus, this case differs from Administrator v. FEden, NTSB
order No. EA-3932 (1993), where we reinstated revocation based on
respondent's deviation from ATC cl earances and instructions, when
t hose deviations were associated with his msrepresentations to
ATC that he had a mininum fuel situation in order to obtain
priority treatment and direct routings he had previously been
deni ed. In that case, we held that respondent had abused the ‘ATC
system and that his false statements had created difficulties
for the controllers and interfered with their nornal operations.
No such abuse exists in this case, as there is no claimthat
respondents did not legitimately declare an energency. Thus ,
respondents were entitled to the priority treatnent they
received. Their incorrect description of the nature of the
energency created no additional difficulties or interference with
ATC functi oni ng.
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flight in general. H's understanding was that the regulation
requires reporting of such things as hazardous neteorol ogical
conditions, inoperative airport navigational aids, volcanic ash,
or flights of mgratory birds. (Tr. 436-37.) This
interpretation is consistent with subsection (b) of that section,
whi ch requires reporting of unforecast weather conditions, and
al so conports with the plain |anguage of the rule. Aside from
the investigating inspector's conclusory opinion that this
regul ation required respondents to accurately describe the nature
oftheir emergency, the Admi nistrator offered no evidence in
support of his interpretation.

Regardi ng section 121.557(c), we think respondent Weland
adequately conplied with the requirement to keep ATC i nfornmed as
to "the progress of the flight." As noted by respondents*
expert, the flight maintained continuous conmunication with the
appropriate ATC facility, and ATC was at all tinmes fully aware of
the location of the aircraft (i_.e., its progress) and its need to
| and qui ckly. (Tr. 437-38.) The Admnistrator is bound by the
| anguage of his own regulation, and that |anguage cannot support
the Admnistrator's interpretation in this case.

In sum the Admnistrator's interpretations of sections
91.183(c) and 121.557(c) are unsupported by any evidence of their
reasonabl eness (such as prior statenents or interpretations) , and
are patently inconsistent with the plain |anguage of these
sections. Accordingly, we need not defer to those

interpretations. Admnistrator v. Mller, NISB Order No. EA 3581
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(1992) . The alleged violations of sections 91.183(c) and
121.557(c) are dism ssed.

We will, however, affirmthe violations of sections
91.13(a), 121.535(f), 91.167(a), and 121.639, and (agai nst
respondent Weland only) section 91.103. These violations al
pertain to respondents' adnmitted failure to ascertain and verify
the fuel on board the aircraft before departure, a |apse for
whi ch respondents appear to agree they are jointly responsible."”
W disagree with the Adm nistrator, however, that respondents
were also culpable in not discovering the |Iow fuel situation
sooner than they did, thus permtting themto divert to a closer
airport or to immediately return to National. There is no
evi dence that respondents had a duty to continuously nonitor the
fuel gauges during their departure and ascent out of National
Airport. The record establishes that respondents were faced wth
nunerous ot her safety responsibilities during this portion of
their flight. In light of these demands, and respondents*

sincere (albeit erroneous) belief that the aircraft had been

“We note respondents’ position that USAir's gradua
elimnation of several additional procedures related to checking
fuel on board was a contributing factor in this case. Indeed,
the record indicates that incidents of USAIr crews leaving the
gate w thout the proper fuel |oad increased significantly after
the renoval of those checks, and that some of the checks were
reinstituted after the subject incident. However, we agree with
the Administrator that these circunstances, including the FAA s
alleged failure to prevent USAir from removing the other checks,

do not excuse respondents' violations here. Mreover, it appears
that the FAA did object toUSAr's removal of the checks, and
asked USAir to correct the situation. (See attachments to
respondents’ nmotion to dismss.) Thus, it appears that

respondents’ conplaint in this regard is nore properly directed
agal nst their enployer than the FAA
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properly fueled at National, we cannot fault respondents for not
scanning the fuel gauges and discovering their |low fuel situation
until 25 mnutes into their flight, the point at which they
reached their cruising altitude and their workload decreased.

Finally, we address the issue of sanction. As noted above
the Adm nistrator's investigating inspector conceded at the
hearing that agency policy dictates a 30 to 150-day suspension in
cases of fuel mismanagement or exhaustion. (Tr. 275-76.)
| ndeed, we are unaware of any Board precedent affirm ng higher
sanctions for violations simlar to those involved in this case.
However, we need not determ ne the exact length of the
suspensi ons which would be warranted by respondents’ violations,

because their filing of reports under the ASRP renders the issue

11

moot .
Under the ternms of the ASRP, respondents are entitled to

imunity from sanction so long as 1) the violations were

i nadvertent and not deliberate; 2) they did not evidence a lack

of qualification; 3) respondents have not been found guilty of

other violations within the past five years; and 4) they submt

proof that an ASRP report was filed within 10 days of the

i nci dent . See Ferguson v. NTSB, 678 F.2d 821, 826 (9th Gr.

1982) , citing FAA Advisory Circular 00-46. In our judgment, al
four criteria have been net. (Oher than asserting that

respondents have denonstrated a |ack of qualifications, a claim

"See Administrator v. Friday, 6 NTSB 949 (1989) (Board will

not review the length of suspension when ASRP imunity is
grant ed).
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which we reject on this record, the Admnistrator has offered no
reason why respondents should not be granted inmunity pursuant to

t he ASRP.

ACCORDI NGLY, |IT I'S ORDERED THAT
1. Respondents' appeals are granted;
2. The initial decision is nodified as discussed herein; and
3. The energency revocations of respondents pilot certificates
are hereby nodified to suspensions with waivers of penalty.
VOGI, Chairman, HALL, Vice Chairman, LAUBER and HAMVERSCHM DT

Members of the Board, concurred in the above opinion and order.
Vice Chairman HALL submitted the following concurring statement.



APPENDI X

§ 91.13 Careless or reckless operation.
(a) Aircraft operation the purpose
of alir navigation. No person may oper-
ate an aircraft in a careless or reckless
manner so as to endanger the life or

property of anot her.
* * *

§ 121.535 Reslg)on?i bility = for ~ oper-
ational control: Flag air carriers.

*

~(f) No Filot may oEerate an aircraft
in a careless or reckless manner so as
to endanger life or property.

% ¥ S

§ 91,167 Fuel requirements for flight in
| FR conditions.

(a) Except as provided in paragraph
(b) of this section, no person may oper-
ate a civil aircraft in IFR conditions
unless it carries enough fuel (consider-
ing weather reports and forecasts and
weat her conditions) to- .
(1) Conplete the flight to the first
airport of intended Ianding;

(2) Flyfromthat airport to the alter-
nate airport; and

(3) Fly after that for 45 m nut es at
normal cruising speed or, for heli-
copters, fly after that for 30 mnutes at
normal cruising speed.

* * *

§ 121.639 Fuel supply: All operations:
donestic air carriers.

No person may dispatch or take off
an airplane unless it ‘has enough fuel—

(@ To fcljy to the airport to which it is
dispatched;

(b) Thereafter, to fly to and land at
the most distant alternate airport
(where required) for the airport to
which dispatched; and

(c) Thereafter, to fly for 45 minutes
at normal cruising fuel consumption.

§ 121.315 Cockpit check procedure.
(a) Each certificate holder shall pro-

vide an approved cockpit check proce-

dure for each type of aircraft. .

(b) The approved procedures nust in-
clude each item necessary for fli ght
crewnenbers to check for safety be-
fore.startlng engi nes, taking off, or
| anding, and in engine and systens
energencies. The procedures nust be
desi gned so that a flight crewrenber
will "not need to rely upon his nmemory
for items to be checked.

((3 The approved procedures must be
readily usable in the cockpit of each
aircraft and the flight crew shall follow
them when operating the aircraft.

§ 91.103 Preflight action

Each pilot in command shall, before
beginning a flight, become familiar
with all available information concern-
ing that flight. This information must
include-

(a) For a flight under IFR or a flight
not in the vicinity of an airport,
weather reports and forecasts, fuel re-
quirements, alternatives available if
the planned flight cannot be com-
pleted, and any known traffic delays of
which the pilot in command has been
advised by ATC;

*— * *

§ 91.183 IFR radi o communicati ons.

The pilot in command of each air-
craft operated under IFR in controlled
airspace shall have a continuous watch
maintained on the appropriate fre-
guency and shall report by radio as
soon as possible

* * *

(c) Any other information relating to
the safety of flight.

6121.557 Emergencies: Domestic and
flag air earners.

* *

(c) Whenever a pilot in command or
dispatcher exercises emergency author-
ity, he shall keep the appropriate ATC
facility and dispatch centers fully in-
formed of the progress of the flight.
The person declaring the emergency
shall send a written report of any devi-
ation through the air carrier’s oper-
ations manager, to the Administrator.
A dispatcher shall send his report with-
in 10 days after the date of the emer-
gency, and a pilot in command shall
send his report within 10 days after re-
turning to his home base.



Concurring statenent of Vice Chairman Jim Hall:

| concur in the Board' s decision, without hesitation but with
a sense of sone disappointment. This proceeding involves not only
carel ess fuel mismanagement, for which respondents have been held
accountable, though without sanction -- this proceeding also
i nvol ves the nore problematical fact that respondents sought, for
what ever reasons, to disguise the nature of their problem first to
ATC and then to their enployer and FAA.  Respondents have offered
reasons for their dissenbling, but these are not so convincing to
me that they would have protected respondents against charges of
falsification or want of good-noral character. Nevertheless, these
proceedi ngs are proceedings at |law, and nust be decided wth due

regard for the requirenents of fair |egal process. Because
respondents cannot in this proceeding be held accountable for
violations wth which they were not charged, | join in the

remai nder of the Board in its decision.



